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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany //véd%b"ﬁ;a copy of the order appealed
against (one of which shall be certified copy) and /%h'@d“ @s@é@,@\\‘ panied by a fees of Rs.
1000/- where the amount of service tax & interest anded & pehdliy\levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax® &fintérestidetjanded & penalty levied is is

=

more than five lakhs but not exceeding Rs. Fiftyglakh ++Rs, 10, OQ’,Oﬁ— where the amount of
service tax & interest demanded & penalty levied is@ffg\ﬂ‘lawfifg?k;ja‘ s{is rupees, in the form of
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crossed bank draft in fav0ur of the Assistant Regjistrar-of the bench of nominated Public Sector Bank
of the place'where the bench of Tribunal is'situated. A
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i) “ The appeal under sub section (2A)-of the section 36 the Finance "Act 1994 shall be filed in
Form ST-7 as-prescribed under Rule 9 (2A) of the Sérvice Tax Rules, 1994 and- shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Supermtendent of Central Excise & Service Tax (OI0) to apply to the Appellate Tribunal.
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2. One copy of apphcailon or 0.1.0. as the case may be, and the order of the adjudlcatlon
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
4(1) s& woet #, U IRY F v srfer WSO F WA STET Yo IHAGT YoF AT GUS
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4(1) In view of above, an appeal against this order ‘shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. - ‘
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(c)

(d)

In case of goods exported outside Indid export to Nepal or Bhutan, without payment of
duty. _ :
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Credit of any -duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ‘ .
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. The revision application shall be accompanied by a fée of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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n@ Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
Ao .

(1)

(@)

(2)

Sl SeaTed goh I, 1944 DY g7 35-41 /35— B faia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

the special*,ﬂench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Piram, New Delhi-1'in all matters relating to classification valuation and.
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To the west’ regional behch; of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above. -
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 ‘as )

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a humber of order—ln—Orlglnal, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Ty & |(Section 35 F of the Cenfral Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excnse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
() - amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agalnst this order ' alThe bef'ore the Tribunal .on payment of 10%
of the duty demanded where duty or duty an <§e 3 alty are\kn dlspute or penalty, where penalty
alone is in dispute.” ('/6 g o v
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ORDER IN APPEAL

This is an appeal filed by M/s Shree Aum Enterprises, C-18, Ankur
Society, Saijpur Bogha, Ahmedabad-382345 (herein after referred to as the |

Aappellants) against. the OIO No. AHM-SVTAX-OOO-ADC-23-24-25—2016-17'

dtd. 13.12.2016 (herein after referred to as the impugned order) passed by

~ the Addl. Commissioner, Service Tax, Ahmedabad (herein after referred to

as the adjudicating authority).

2. The brief facts of the case are that the appellants were engaged in
providing service under the categories of manpower Recruitment
Agency/Supply Service. They were issued three show cause notices. First
was dtd. 21.10.2013 demanding Service tax of Rs. 20,47,503/- as they had
supplied services to SEZ dévelopers and units and had availed exemption
from payment of service tax under Notification No. 4/2004-ST dtd.
31.03.2004 as amended but had failed to fulfill conditions of the Notification
for availing exemption. It was also noticed during the reconciliation of

- figures shown in the books of account and on comparison with the figures

shown in ST-3 returns, it had appeared that they had not shown the taxable
value of Rs. 90,46,824/-. Act, 1985 and were also registered under Service
Tax. This show cause notice was adjudicated vide OIO No. 24/STC-
AHD/ADC(AS)/2013-14 dtd. 20.01.2014 and on being aggrieved by this
order, the apbellants appealed before the Commissioner (Appeals), vide OIA
No. AHM-SVTAX-000-APP-199-14-15 dtd. 06.02.2015 remanded the case to -
the adjudicating authority with specific directions. For the second show .

cause notice, during the central excise audit in 2016, it was observed that

| the appellants had short paid service tax by Rs. 35,248/- on payments made

to goods transport égency as notified under the Notification No. 36/2004-
STdtd. 31.12.2004 as amended. It was informed by the appellants that the
said services were for transportation of goods to a unit located n SEZ. It was
observed that the appellants were not eligible for exemption for services
used and specified under sub-section (2) of Section 68 of the Finance Act,
1994 (“the Act” for brevity). They were requiréd to pay service tax but they
had not discharged service tax amounting to Rs. 35,248/-. Accordingly, a ‘
notice dtd. 07.05.2014 under Section 73 (1) of the Act was issued to the -

appellants. The third show cause notice dtd. 10.04.2015 was i,guééa%?
4
af &

demanding service tax of Rs. 8,38,680/- not paid during the period 1—3\3’ \
14. The adjudicating authority took all the three show cause noticeﬁ:tge“tih
for adjudication and after having considered their defence argu

case records, held that the appellants were not eligible for ex
contained in Notification No. 12/2013 since they failed to produce the copy
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of the authorization for services to be Used in the SEZ and therefore, vide -
the impugned order, confirmed the demands of service tax demanded in all ,

the three show cause notices along with interest and also imposed penalty of °

equal amounts under Section 78 of the Act.
3. Bemg aggrieved by the impugned order, the appellants have filed this
appeal on the following grounds:

a) That the correct reconciliation with all relevant supporting
documents justifies the correctness of the reconciliation prepared
by them; '

b) That the adjudicating authority has gone beyond their power and
have overridden the decision passed and instructions given by the
Commissioner (Appeals),

c) That Section 51 of the SEZ Act, 2005 has the overriding effect on
the all other applicable acts in force for the time being thus services
provided to developer/units in SEZ are exempt from levy of service
tax;

d) That speciﬁc exemption has been given for any services to be
provided by any service provider to the developers or units in the
SEZ to carry on the authorized operations in SEZ;

e) That their view is supported by the case laws of Crescent Shipping
Agency (India) Ltd., Commissioner of Central EXxcise (Appeals)
Chennai Bench- 2013-29-Taxmann.com-332 (Chenn.), Qrix Auto
Infrastructure Services Ltd. Vs. Commissioner of Service Tax
(2015) 64- Taxmann.com-21 (Mum.), Norasia Container Lines vs.

Commissioner of Central EXcise, New Delhi (2012) 21-

" Taxmann.com-370 (New Del.), Pricewaterhousecoopers (P.) Ltd.’

Vs. Commissioner of Central Excise (Appeals) Chennai (2013) 35-
Taxmann.com-399 (CCE-Chenn.);

f) That the liability to comply conditions of supra relevant notifications
is of service receiver and not of service provider;

g) That non-fulfillment of any' procedural conditions does not amount
to loss of revenue to department as the transactions covered under

present case are revenue neutral in nature;

h) That the appellants accept service tax liability of Rs. 46,816/-, Rs. |

7,582/-, Rs. 17,917/- & Rs. 2,084/- for the periods 2008-09, 2009-

10, 2010-11 & 2011-12 respectlvely,
i MTBy
i) No penalty can be imposed in view of the above arg,uments%ﬂaﬁ

Q\n B
[ >

extended period cannot be invoked;
j) That they rely on the case laws of CCE, Meerut-II %s
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'Corporation of Delhi Vs. Jagannath Ashok Kumar - (1987) AIR-
2316 (SC), Commissioner of Wealth Tax vs. Jagdish Prasad
Choudhary — (1996) AIR - 58 (Patna) etc. |
4, The personal hearing in the case was held on 08.11.2017 in which Shri
Pratik Shah,C.A., Shri J.N.Bhag, Advocat'e', Shri Ashwin Panchal. Proprietor
and Shri Mayank Shah, C. A. appeared on behaAlf of the appellants and
reiterated the grounds of appeal. _ o
5. I have carefully perused the documents pertaining to the case and

submitted by the appellants along with the appeal. I have considered the

| arguments made by the appellants in their appeal memorandum as well as

oral submissions during peréonal hearing.

6. I find that the issue to be decided in the instant case is whether the

service tax has been rightly demanded on the services provided by the |
appellants to a unit situated in SEZ.

7. I find that the appellants have claimed the benefit of exemption'

contained in various Notifications for supply to the SEZ. From the case
records, 1 find that the first show cause notice dtd. 21.10.2013 proposing

recovery of service tax of Rs. 20,47,50/- was confirmed vide OIO No.
24/STC—AHD/ADC(AS)/2013-14 dtd. 20.01.2014 and equal amount of

penalty was also imposed. On being appealed against, the Commissioner

(appeals) vide OIA No. AHM-SVTAX-000-APP-199-14-15 dtd. 06.02.2015 -
(the OIA for brevity) remanded the case to the adjudicating authority with .

certain specific directions.

7.1 While dealing with the issue of eligibility of exemption on the services

supplied to SEZ developers/units in the para 8.3 at page 18 of the OIA, the
Commissioner (Appeals) had found and held that “the basic condition of
providing services to units/developers in SEZ for carrying out authorized
operations within SEZ gets fulfilled”. This finding is very specific and further
it has been held in the OIA in the same para at page 19 that the
conclusion arrived at by the adjudicating authority that those documents
produced before him (adjudicating authority) were not sufficient to prove |
that the appellants has fulfilled the condition for taking the exemption under -
the above notifications does not survive (emphasis supplied). From this it
is very clear that the issue of eligibility for exemption to supplies made to
SEZ/ developers had already been settled in favour of the appellants and the
remand was for a limited purpose of ascertaining the due'tax.liabilit or
refund arising out of the same in the light of the various no,@(i%%;:@%
operative during different periods of time. On plain reading of th qgﬁ\f ugneg A"‘
B yr;tjj,e lal ;

B3
order, it is very clear that the directions have not been followef\gw
adjudicating authority in the impugned order and the issue of ehéﬂ i
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exemption for supplies to SEZ/developers has been re-adjudicated which is

illegal and beyénd the directions of remand order and therefore need to be |

set aside. Defiant attitude of the-adjudicating authority is highly deplorable.

In a catena of judgments, Hon’ble High Courts have stated that order of

superior forum has to be lmplemented unless it is stade by an appropriate
‘authority. I accordingly set aside the lmpugned order on this issue.
8. I now take up the issue of service tax liability on the differential

taxable -amount that. was found on reconciliation of the amount.that was

shown in the books of account and that shown in the ST-3 returns. I have
perused the OIA and I find that the finding regarding the reconciliation is
very specific and further it has been held in the OIA in the para 7.2 at page
13 which I reproduce below:

“So I agree with the appellant that the labour income shown in

the P & L Account was inclusive of Service Tax.”
Again in para 7.3 at page 13 of the OIA, specific directions have been given
to re- quantnfy the tax liability of the appellant in view of the above findings.
From this it is very clear that the issue of reconciliation of the amount that
was shown in the books of account and that shown in the ST-3 returns had
already been settled in favour of the appellants as the major plea of labour
income being inclusive of service tax had been accepted and the remand
was for a limited purpose of ascertaining the due tax liability keeping in mind
. the above findings. On plain reading of the impugned order, it is very clear
that the directions have not been followed by the adjudicating authority in
the impUgned order and the issue of reconciliation of amounts has been re-
adjudicated which is illegal and beyond the directions of remand order and
therefore need to be set aside. I accordingly set aside the impugned order
on this issue. Eurther as per directions given in para 7.3 at page 13 of the
OIA, I hold that the demand based on reconciliation of the accounts and ST
‘returns, need to be requantified keeping in view the findings that the
amount was inclusive of service tax on labour income.
9. In view of the above findings, the appeal is partly allowed as per
findings in para 7.1 herein above and partly allowed by way of remand with
consequential relief as per findings given at para 8 herein above.
10. The appeal is disposed off accordingly.
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By R.P.A.D.

To:

M/s Shree Aum Enterprises,
C-18, Ankur Society,
Saijpur Bogha,
Ahmedabad-382345

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) -The Commissioner, CGST, Ahmedabad (North),
(3) The Dy./Astt. Commissioner, CGST, Div.-I, Ahmedabad (North),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),
@ (5) Guard File,
P.A.File.
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